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Title  45— Public  Welfare 

CHAPTER  IV— SOCIAL  AND  REHABILITA¬ 
TION  SERVICE  (REHABILITATION  PRO¬ 
GRAMS),  DEPARTMENT  OF  HEALTH. 
EDUCATION,  AND  WELFARE 

PART  401— THE  STATE  VOCATIONAL 
REHABILITATION  PROGRAM 

Supplemental  Security  Income  Recipients 

Notice  of  proposed  regulations  to  revise 
Chapter  IV  of  Title  45  of  the  Code  of 
Federal  Regulations  in  order  to  imple¬ 
ment  section  1615  of  the  Social  Security 
Act  with  respect  to  the  provision  of  voca¬ 
tional  rehabilitation  services  to  certain 
supplemental  security  income  recipients 
was  published  in  the  Federal  Register 
on  February  11,  1974  (39  F.R.  5248). 

Comments  were  received  from  several 
State  vocational  rehabilitation  agencies. 
State  welfare  departments  and  several 
organizations  in  the  field  of  rehabilita¬ 
tion.  The  following  statements  sum¬ 
marize  the  substance  of  these  comments 
and  the  Department’s  response; 

§  401.124(a)  (4)  and  S  401.123(b)  (for¬ 
merly  $  401.123(a)  (4)  and  !  401.122(b) ) . 
Comment.  Delete  the  phrase  “for  the 
blind’’  to  avoid  discrimination  in  favor 
of  the  blind  by  permitting  utilization  of 
supplemental  security  Income  program 
fimds  to  pay  for  the  costs  of  vocational 
rehabilitation  services  where  there  is 
likelihood  that  rehabilitation  will  result 
in  substantial  reduction  of  supplemental 
security  income  pasmients.  (In  toe  case  of 
disabled  recipients  the  expected  result 
must  be  nonpayment  rather  than  sub¬ 
stantial  reduction) . 

Response.  The  phrase  “for  toe  blind” 
has  been  eliminated  from  §  401.123(b) 
and  §  401.124(a)  (4)  and  a  reference  to 
20  CFR  Part  416,  subpart  K  (Income  ex¬ 
clusions  imder  the  supplemental  security 
income  program)  has  been  added  to 
§  401.123(b) .  ’This  has  been  done  to  avoid 
misimderstanding  as  to  the  intent  of  the 
rule  which  is  to  apply  the  selection  cri¬ 
teria  imiformly  without  regard  to  the 
nature  of  the  disability.  Supplemental 
security  income  program  funds  will  be 
available  to  pay  for  the  costs  of  voca¬ 
tional  rehabilitation  services  where  the 
provision  of  such  services  is  expected  to 
enable  the  recipient  to  engage  in  em¬ 
ployment  at  a  level  commensurate  with 
substantial  gainful  activity  even  though 
this  will  not  necessarily  result  in  in¬ 
eligibility  or  nonpayment  of  benefits  for 
toe  blind. 

1  401.125(a)  (formerly  §  401.124(b) ) . 
Comment.  Some  portion  of  supplemental 
security  income  program  fimds  should 
be  earmarked  for  establishment  and  con¬ 
struction  of  rehabilitation  facilities  to 
better  serve  supplemental  security  in¬ 
come  recipients. 

Response.  The  Department  opposes 
this  suggestion  for  the  following  rea¬ 
sons.  ’The  Congress  has  established  a 
specific  mechanism  through  sections  104 
and  301  of  the  Rehabilitation  Act  of 
1973  for  financing  costs  of  establishment 
or  construction  of  rehabilitation  facili¬ 
ties.  Section  1615  of  toe  Social  Security 
Act  anticipates  that  toe  benefits  of  the 
vocational  rehabilitation  services  paid 


for  from  supplemental  security  income 
program  funds  will  go  to  the  disabled 
and  blind  recipients.  Such  recipients 
make  up  only  a  small  percentage  of  all 
Individuals  who  receive  vocational  re¬ 
habilitation  services.  Accordingly  the 
use  of  supplemental  security  income  pro¬ 
gram  funds  for  establishment  or  con¬ 
struction  of  rehabilitation  facilities 
would  divert  funds  which  under  the  So¬ 
cial  Seciulty  Act  were  intended  to  pro¬ 
vide  services  for  specific  individuals. 

§  401.122  Applicability  of  other  reg¬ 
ulations.  This  is  a  new  section  which 
provides  that  toe  vocational  rehabilita¬ 
tion  program  paid  for  from  supple¬ 
mental  seciudty  income  fimds  must  con¬ 
form  to  all  regulations  and  requirements 
of  the  basic  vocational  rehabilitation 
program  which  are  not  inconsistent  with 
the  special  requirements  of  this  subpart. 
All  sections  of  the  proposed  rules  be¬ 
ginning  with  f  401.122  have  been  re¬ 
numbered  to  refiect  the  insertion  of  the 
new  section,  and  paragraph  (a)  of 
S  401.124  (renumbered  §  401.125)  was  de¬ 
leted  since  the  matter  is  dealt  with  In 
the  new  section. 

Minor  technical  changes  have  been 
made  in  S  401.120,  i  401.124(c)  and 
S  401.126. 

Part  401  of  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  by  add¬ 
ing  a  new  Subpart  E  as  follows: 

Subpart  E — Vocational  Rehabilitation  Services 
for  Supplemental  Security  IfKome  Recipients 

Sec. 

401.120  General. 

401.121  Purpose. 

401.122  ApplicabUKy  of  other  regulations. 

401.123  Definitions. 

401.124  State  plan  requirements. 

401.125  Conditions  and  limitations. 

401.126  Payments  of  supplemental  security 

income  program  funds. 

401.127  Budgets. 

401.128  Reports. 

Authority:  Sec.  1102, 49  Stat.  647  (42  U.S.C. 
1302);  sec.  400(b).  87  Stat.  386  (29  U.S.C. 
780(b)). 

Subpart  E — ^Vocational  Rehabilitation  Serv¬ 
ices  for  Supplemental  Security  Income 
Recipients 

§  401.120  General. 

(a)  Section  1615  of  toe  Social  Secu¬ 
rity  Act  provides  for  the  referral  of  blind 
or  disabled  supplemental  security  in¬ 
come  recipients  who  are  under  age  65  to 
the  appropriate  State  agency  adminis¬ 
tering  the  State  plan  for  vocational  re¬ 
habilitation  services  approved  under  the 
Rehabilitation  Act  of  1973  and  for  a 
periodic  review  of  their  need  for  and 
utilization  of  available  vocational  reha¬ 
bilitation  services.  Individuals  so  referred 
must  accept  such  vocational  rehabilita¬ 
tion  services  as  are  made  available,  un¬ 
less  there  is  good  cause  to  refuse.  Au¬ 
thorization  is  provided  to  pay  the  State 
agency  the  costs  incurred  in  the  provision 
of  such  services  to  individuals  so  referred. 

(b)  Funds  appropriated  under  this 
authority  will  be  made  available  for  pay¬ 
ment  by  the  Secretary  for  vocational 
rehabilitation  services  (and  related  costs 
of  administration)  provided  under  the 


State  plan  approved  under  the  Rehabili¬ 
tation  Act  of  1973. 

(c)  To  receive  Federal  funds  for  serv¬ 
ices  under  this  subpart,  each  State 
agency  is  required  to  submit  an  amend¬ 
ment  to  its  State  plan  which  sets  forth  s 
the  policies  and  procedures  for  providing 
services  to  blind  and  disabled  recipients 
in  keeping  with  toe  purpose  as  stated 
below  and  which  meets  toe  requirements 
and  conditions  prescribed  herein. 

§  401.121  Piupose. 

The  purpose  of  the  provision  of  voca¬ 
tional  rehabilitation  services  as  author¬ 
ized  in  this  subpart  is  to  enable  a  maxi¬ 
mum  number  of  recipients  to  Increase 
their  emplo3nnent  capacity  to  the  extent 
that  they  can  engage  in  productive 
activity. 

§  401.122  Applicability  of  other  regula¬ 
tions. 

The  provisions  governing  vocational 
rehabilitation  services  to  supplemental 
security  income  recipients,  the  costs  of 
which  are  paid  from  supplemental  secu¬ 
rity  income  program  fimds,  must  con- 
fonn  to  all  requirements  elsewhere  in 
this  part  governing  toe  State  vocational 
rehabilitation  programs  which  are  not 
inconsistent  with  toe  requirements  pre¬ 
scribed  in  this  subpart. 

§  401.123  Definitions. 

(a)  “Supplemental  security  Income 
recipient”,  or  “recipient”,  as  used  in  this 
subpart,  means  an  individual  who  is  re¬ 
ceiving  cash  payments  (or  with  respect 
to  whom  payments  are  made)  under  the 
supplement^  security  income  program 
based  on  blindness  or  disability. 

(b)  “Productive  activity”  means  full¬ 
time  employment,  part-time  employ¬ 
ment,  or  s^-onployment  wherein  the 
nature  of  the  work  activity  performed, 
the  earnings  received,  or  both,  or  the 
capacity  to  engage  in  such  employment 
or  self-employment,  can  reasonably  be 
expected  to  result  in  termination  of  eligi¬ 
bility  for  supplemental  security  income 
payments,  or  at  least  a  substantial  reduc¬ 
tion  of  such  payments  in  accord  with  in¬ 
come  exclusions  applying  to  the  blind  as 
specified  in  20  CJFR  Part  416,  Subpart  K. 

§  401.124  State  plan  requirements. 

For  a  State  to  receive  Federal  funds 
appropriated  for  this  purpose,  the  State 
plan  must  contain  toe  following  provi¬ 
sions  regarding  vocational  rehabilitation 
services  to  supplemental  security  income 
recipients. 

(a)  Conformance  to  selection  criteria. 
The  State  plan  shall  provide  that,  to  the 
extent  funds  appropriated  are  adequate 
for  the  purpose,  vocational  rehabilitation 
services  will  be  furnished  to  recipients 
in  the  State  who  the  State  determines  on 
the  basis  of  medical,  vocational,  social, 
personal,  or  other  factors  are  eligible  for 
services  and  who  meet  the  following 
requirements: 

(1)  The  disabling  impairment  is  not 
so  rapidly  progressive  as  to  outrun  the 
effect  of  vocational  rehabilitation  serv¬ 
ices  to  the  extent  that  restoration  of  toe 
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recipient  to  productive  activity  is 
precluded; 

(2)  The  disabling  effect  of  the  impair¬ 
ment,  without  the  services  planned,  is 
expected  to  remain  at  a  level  of  severity 
which  would  result  in  the  continuing 
eligibility  of  the  recipient; 

(3)  There  is  a  reasonable  expectation 
that  the  provision  of  services  will  enable 
the  individual  to  engage  in  productive 
activity;  and 

(4)  The  reasonably  predictable  period 
of  productive  work  activity  is  of  sufiB- 
cient  duration  that  the  expenditures 
made  for  services  are  expected  to  be  off¬ 
set  by  the  non-payment  or  substantial 
reduction  of  supplemental  security  in¬ 
come  payments  which  otherwise  would 
be  made  to  the  individual. 

(b)  Order  of  selection.  To  the  extent 
that  the  funds  appropriated  for  this  pur¬ 
pose  are  adequate,  the  State  plan  shall 
provide  that  the  order  of  selection  for 
services  shall  be  in  accordance  with  the 
recipient’s  readiness  and  potential  for 
rehabilitation  to  productive  activity  and 
without  regard  to  any  other  order  of 
selection  set  forth  in  the  State  plan. 

(c)  Economic  need  test.  The  State 
plan  shall  provide  that  any  recipient  who 
meets  the  other  requirements  for  voca¬ 
tional  rehabilitation  services  through  the 
use  of  supplemental  security  income 
program  funds  shall  be  provided  author¬ 
ized  services  without  regard  to  any  eco¬ 
nomic  need  test  set  forth  in  the  State 
plan. 

(d)  Promptness  of  services.  The  State 
plan  shall  provide  that  services  will  be 
furnished  with  reasonable  promptness  to 
recipients  selected  imder  paragraphs 

(a) ,  (b) ,  and  (c)  of  this  section. 

(e)  Services  available.  The  State  plan 
shall  provide  that  vocational  rehabilita¬ 
tion  services  available  to  recipients 
selected  for  such  services  shall  include 
the  full  range  of  services  authorized  in 
the  Act,  to  the  extent  that  such  services 
are  consistent  with  the  purpose  of  this 
subpart,  and  subject  to  the  limitations 
with  respect  to  the  use  of  supplemental 
security  income  program  funds  pre¬ 
scribed  in  §  401.124. 

(f)  Staff,  supervision  and  training. 
The  State  plan  shall  provide  for  staff, 
supervision,  and  training  of  personnel  to 
carry  out  the  functions  of  this  subpart 
In  an  effective  manner. 

§  401.125  Conditions  and  limitations. 

Costs  of  vocational  rehabilitation 
services  (and  administration)  paid  from 
supplemental  security  income  program 
funds  shall  be  subject  to  the  following 
conditions  and  limitations: 

(a)  Supplemental  security  income  pro¬ 
gram  funds  will  not  be  used  to  pay 
costs  of  establishment  or  construction  of 
a  rehabilitation  facility. 

(b)  Supplemental  security  income  pro¬ 
gram  funds  will  not  be  us^  to  pay  the 
costs  of  maintenance  while  an  individual 
Is  receiving  vocational  rehabilitation 


services  unless  it  is  necessary  for  the 
individual  to  be  away  from  home  to  re¬ 
ceive  such  services.  The  costs  of  such 
maintenance  shall  not  exceed  the  amount 
of  increased  expenses  that  are  necessi¬ 
tated  by  the  rehabilitation  program. 

(c)  Where  supplemental  security  in¬ 
come  program  funds  are  used  to  pay  the 
cost  of  equipment,  initial  stock  and  sup¬ 
plies,  including  that  for  a  vending  stand 
or  other  small  business  enterprise,  for 
the  rehabilitation  of  a  recipient,  the 
State  agency  shall  establish  appropriate 
controls  to  assure  that  such  equipment 
and  stock  no  longer  required  by  that  re¬ 
cipient  are  utilized  by  another  recipient. 
When  it  is  unlikely  that  such  equipment 
and  stock  will  be  needed  by  another  re¬ 
cipient  within  a  reasonable  period  of 
time,  it  may  be  disposed  of  according  to 
usual  State  agency  procedures  with  ap¬ 
propriate  credit  to  the  supplemental  se¬ 
curity  income  program  fimds. 

§  401.126  Payments  of  supplemental 
security  income  program  funds. 

(a)  Payment  and  distribution  of  funds. 
(1)  Payment  from  available  funds  may 
be  made  in  advance  or  by  way  of  reim¬ 
bursement  for  agency  costs  of  providing 
services  (including  administration)  un¬ 
der  an  approved  amended  State  plan. 

(2)  In  distributing  funds  to  the  States, 
the  Secretary  will  consider  agency  esti¬ 
mates,  the  number  of  recipients  in  the 
State,  and  such  other  factors  as  the  Sec¬ 
retary  may  determine. 

(3)  The  Secretary  will  make  necessary 
adjustments  or  redistribution  on  account 
of  overpayments,  underpayments,  and 
unused  funds. 

(b)  Payments  for  services  and  admin¬ 
istration.  (1)  Payment  from  supplemen¬ 
tal  security  income  program  funds  may 
be  made  for  the  cost  of  determining  the 
eligibility  for  and  the  character  of  voca¬ 
tional  rehabilitation  services  needed  by 
a  recipient,  or  an  applicant  for  supple¬ 
mental  security  income  payments,  if  it 
appears  there  is  a  strong  likelihood  that 
such  applicant  will  be  found  eligible  for 
supplemental  security  income  (even 
though  later  it  is  not  so  found),  to  the 
extent  that  such  costs  were  incurred  with 
respect  to  such  applicant  prior  to  the 
receipt  by  the  State  agency  of  notice  of 
a  determination  of  ineligibility. 

(2)  Other  authorized  services  provided 
prior  to  determination  of  eligibility  for 
supplemental  security  income  payments 
to  persons  meeting  the  selection  criteria 
may  be  paid  for  from  supplemental  secu¬ 
rity  income  program  funds  if  and  when 
the  State  agency  receives  notice  that  the 
individual  has  been  determined  to  be 
eligible  for  such  payments. 

(3)  In  no  case,  however,  may  services 
be  paid  from  supplemental  security  in¬ 
come  program  fimds  which  are  proidded 
before  (1)  the  effective  date  of  the  ap¬ 
proved  amended  State  plan,  or  (ii)  the 
beginning  date  of  the  individual’s  eligi¬ 
bility  for  supplemental  security  income 
payments,  whichever  is  later. 


(c)  Reversal  of  determination  of  in¬ 
eligibility  for  supplemental  security  in¬ 
come  payments.  Payment  from  supple¬ 
mental  security  income  program  funds 
for  services  which  have  been  rendered 
to  an  applicant  otherwise  eligible  there¬ 
fore  who  has  been  found  not  eligible  for 
supplemental  security  income  payments 
may,  if  such  finding  is  later  reversed  on 
reconsideration,  appeal,  or  judicial  re¬ 
view,  be  made  retroactively  for  the  fiscal 
year  in  which  notice  of  the  reversal  is  re¬ 
ceived  by  the  State  agency,  provided  at 
that  time  services  consistent  with  the 
purpose  of  this  subp>art  are  being  cur¬ 
rently  rendered  to  the  recipient. 

(d)  Termination  of  supplemental  se¬ 
curity  income  payments.  Payment  for 
services  after  receipt  by  the  State  agency 
of  notice  that  eligibility  for  supplemental 
security  income  payments  has  termi¬ 
nated  shall  not  be  made  from  supple¬ 
mental  security  income  program  funds, 
except  when  the  services  have  been 
started  and  the  individual  case  plan  re¬ 
flects  that  commitments  of  monies  were 
made  for  those  services  prior  to  receipt 
of  notice  of  such  termination,  i.e.,  written 
contracts,  purchase  orders,  or  equivalent 
authorizations  have  been  issued,  or  lump 
sum  payment  may  have  been  required  to 
have  been  made  in  advance  such  as  in 
the  case  of  tuition  or  training  expenses. 
In  no  case  may  payment  be  made  for 
costs  of  services  extending  more  than 
four  months  after  the  month  in  which 
eligibility  for  supplemental  security  in¬ 
come  payments  terminates  or  in  which 
notice  that  eligibility  for  supplemental 
security  income  payments  has  termi¬ 
nated  is  received  by  the  State  agency, 
whichever  is  later. 

§  401.127  Budgets. 

Periodically,  as  may  be  required,  the 
State  shall  prepare  and  submit  a  budget 
estimate  of  supplemental  security  income 
program  funds  needed  to  pay  the  costs 
of  vocational  rehabilitation  services  for 
recipients  and  for  the  administration  of 
such  services, 

§  401.128  Reports. 

The  State  shall  submit  reports  of  ex¬ 
penditures  and  case  services  activities  in 
behalf  of  recipients,  in  such  form  and  in 
such  detail  and  frequency  as  determined 
necessary  by  the  Secretary.  All  records, 
procedures,  and  operational  activities  of 
the  State  agency,  the  costs  of  which  are 
paid  from  supplemental  security  income 
program  funds,  shall  be  subject  to  eval¬ 
uative  study,  inspection,  review,  and 
audit. 

Effective  date.  The  regulations  shall  be 
effective  on  January  1,  1974. 

Dated:  July  3,  1974. 

Caspar  W.  Weinberger, 
Secretary  of  Health, 
Education,  and  Welfare. 
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